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Subpart A-Purposes and Participants

§ 800.1 Purposes.

(&) Purpaoses of the section 106
process. Section 106 of the National
Historic Preservation Act requires
Fedueral agencies to take into account the
affects of their undertakings on historic
properties and afford the Council a
reasonable opportunity to comment on
such undertakings. The progedures in
this part define how Federal agencies
mest these statutory rasponsibilities.
The section 106 process sesks ta
accommodate historic preservation
concerns with the needs of Federal
undartakings through consultation
among the agency official and other
parties with an interest in the sffects of
the undertaking on historic properties,
commenging at the sarly stages of

project planning. The goal of
consultation is to identify histeric
properties potentially affscted by the
undertaking, ussess its effects and seek
ways to avoid, minimize or mitigate any
adverse effects on historic properties.

{b) Relation to other provisions of the
act. Section 106 is related to other
provisions of the act designed to further
the nationel policy of historic
preservation. References to those
provisions are included in this part to
identify circumstances where they may
affect actions taken to meet section 106
requirements, Such provisions may
hava their own Implementing
regulations or guidelines and are not
intended to be implemented by the
procedures in this part excep! insofar s
thay relate to the section 106 process,
Guidelines, policies and procedures
issued by other agencies, including tha
Secretary, have besn cited in this part
for ease of zccess and are not
incorporated by reference.

(c) Timing. The agency official must
complete the section 108 process “prior
to the approval of the expenditure of
any Federal funds on the undertaking or
prior to the issuance of any license.”
This doos not prehibit agency official
from conducting or authorizing
nendestructive project planning
activities before completing compliance
wilh section 106, provided that such
actions de not restrigt the subsequent
consideration of alternatives to avoid,
minimize or mitigate the undertaking's
adverse sffacts on histortc propecties.
The agency official shall ensurs that the
section 106 process is initiated early in
the undertaking's planning, so that a
broad renge of siternetives may be
considered during the planning process
for the undertaking.

§ 800.2 Participants in the Section 108
process.

(a) Agency efficial, It is the statutory
obligation of the Federal agency to fulfill
the raquirements of section 108 and to
ansure that an agency official with
jurisdiction over an undertaking takes
legal and financial responsibility for
section 106 compliance in accordance
with subpart B of this part. The agency
officlal has approval authority for the
undertaking and can commit the Federal
agency to take appropriate action for a
specific undertaking as a result of
section 106 compliance. For the
purposas of subpart C of this part, the
agency official has the authority to
commit the Federal agency 1o any
obligation it may assume in the

Implamentation of & program
alternative. The ugsncy official may be
& State, local, or tribal government
official who has been delegated legal
responsibility for compliance with
aection 106 {n accordance with Faderal
law. :

(1) Professional standards. Section
112(a}(1}{A) of the act requires each
Federal agency responsible for the
protection of histeric resources,
ingluding archeological resources, to
ensure that all actions taken by
employees or contractors of the agency
shall meet professional standards under
regulations developed by the Secretary,

(2) Lead Federal agency. 1f more
than one Federal agency is involved in
an undertaking, some or all the agenciss
may designate a lead Federal agency,
which shall idemify the appropriate
official to serve as the agency official
wha shall act on their behalf, fulfilling
their collective responsibilities undar
saction 108. Those Federal agencias
that do net designate a lead Federal
agency remain individually responsible
for their compliance with this part.

(3) Uso of contractors. Consistent
with applicabls conflict of intarest laws,
the agency officlal may use the services
of applicants, consultants, or designees
to prepere information, analyses and
recommendations under this part. The
agency official remains legally
responsible for all required findings and
determinations, If a document or study
is preparad by a non-Federal party, the
agency official is responsible for
ensuring that {ts content mests
applicable standards and guidelines,

(4) Consultation. The agency official
shall involve the consulting parties
described in paragraph {c} of this
section in findings and determinations
made during the section 106 process.
The agency official should plan
consultations appropriate to the scule of
the undertaking and the scope of
Federal involvemant and coordinsted
with other requirements of other
statutes, as applicabls, such &s the
National Environmental Palicy Act, the
Native American Graves Protection and
Repatriation Act, the American Indian
Roligious Freedom Act, the
Archeological Resources Protection Act
and agency-specific legislation. The
Coungil encourages the agency official
to use to the extent possible existing
agency procedures and mechanisms to
fulfill the consultation requirements of
this part.

(b) Council. The Council issues
regulations to implement section 106,



commenting on such undertakings, the
Council shall use the process set forth in
§5 800.6 through 800.7 and give special
consideration to protecting Nationa}
Historic Landmarks as specified in this
section, ‘ik

(b) Resolution of udverse effects. The
agency official shall request the Councit
to participate in any consuitation to
resolve adverse effects on National
Historic Landmarks conducted under §
400.6.

(¢) iInvolvement of the Secretary. The
agency official shall notify the Secretary
of any consultation involving a National
Historic Landmark and invite the
Secretary to participate in the
consultation where there may be an
adverse effect. The Council may request
a raport from the Secretary under
aection 213 of the sct to assist {n the
consultation,

{d} Report of outcome. When the
Gouncil participates in consultation
under this seclion, it shall report the
outcome-of the section 106 process,
providing its written comments or any
memoranda of agreement to which it is
a signatory, to the Secretary and the
head of the agency responsible for the
undsrtaking.

§ 800.11 Documentation standards.
: (a) Adsquacy of documenntation. The
agency official shall ensure that a
determination, finding, or sgreement
under the procedures in this subpart is
supported by sufficient documentation
to enable any reviewing parties to
understand its basis. The agency
official shall provide such
dogumentation to the extent permitted
by law and within available funds,
When an agency official is conducting
phased identification or evaluation
under this subpart, the documentation
standards regarding description of
historic properties may be applied
flexibly. If the Council, or the
SHPO/THPO when the Couneil is nat
involved, determines the applicable
documentation standards are not mst,
tha Couneit or the SHPO/THPO, as
appropriate, shall notify the agency
official and specify the information
needed to meet the standard. At the
request of the agency official or any of
the consulting parties, the Council shall
review any disputes over whether
decumentation standards are met and
provide its views to tha agency official
and the consulting parties,

{b) Format. The agency official may

usg dogumentation prepared to comply
with other laws to fulfill the

requirements of the procedures in this
subpart, if that documentation meets the
standards of this section, /

{c) Gonfidenticlity. i

[1) Authority to withhold information.
Section 304 of the act provides that the
head of a Fedoral agency or other public
official receiving grant assistance
pursuant to the act, after consultation
with the Secretary, shall withhold from
public disclosure information about the
location, character, or ownership of a
historic property when disclosure may
cause 4 significant invasion of privacy;
risk harm to the historic property; or
impede the use of a traditional religious
sita by practitioners. When the head of
a Federal agency or other public official
has determined that information should
be withheld from the public pursuant to
these criteria, the Secretary, in
consultation with such Federal agency
head or official, shall datermine who
may have access to the information for
the purposes of carrying out the act.

(2) Consultation with the Council.
When the information in question has
been developed in the course of an
agency's compliance with this part, the
Secretary shall consult with the Council
in reaching determinations on the
withhoelding and release of information.
The Federal agency shell provide the
Council with available information,
including views of the SHPO/THPO,
Indian tribes and Native Hawaiian
organizations, related ta the
confidentiality concern. The Council
shall advige the Secretary and the

Federsl agency within 30 days of receipt .- *

of adequate documentation. /

{3) Other authorities affecting
confidentiality. Other Federal lawg and
progrem requirements may limit public
access to information concerning an
undertaking and its effects on historic
properties, Where applicable, thoss
authorities shall govern public access lo
information devaloped in the section
106 process and may suthorize the
agency official to protect the privacy of
non-governmental applicants,

(d) Finding of no historic properties
affected. Documentation shall include:

(1) A description of the undertaking,
specifying the Federal involvement, and
its ares of potential effects. including
photographs, maps, drawings, as
necessary;

{2) A description of the steps taken
to identify historic properties,
including, as appropriate, efforts to seek
information pursuant to § 800.4(b); and
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{3) The basis for determining that no
historic properties are present or
affected.

() Finding of no adverse effect or
adverse effect, Documentation shall
include:

(1) A description of the undertaking,
specifying the Federal involvement, and
its area of potential offects, including
phetographs, maps, and drawings, as
necessary;

{2) A descriptian of the steps taken
to identify historic properties;

(3) A description of the affected
historic properties, including
information on the characteristics that
qualify them for the Nationa} Register;

(4) A description of the
undertaking's effects on historic
properties;

(5} An explanation of why the
criteria of adveree effect were found
applicable or inapplicable, including
any conditiong or future actions to
avoid, minimize or mitigate adverss
effects: and

(8) Copies or summaries of any
views provided by consulting parties
and the public.

(f) Memorandum of agreement.
When & memorandum of agreement is
filed with the Council, the
documentation shall include, any
substantive revisions or additions to the
documentation provided the Council
pursuant te § 800.6(a)(1), an evaluation
of any measures considered o avoid or
minimize the undertaking's adverse

_effects and @ summary of the views of

consulting parties and the public,

(8) Requasts for commaent without a
memorandum of agreamsnt.
Bocumentation shail include:

(1) A description and evaluation of
any alternatives or mitigation measures
that the agency official proposes to -
resolve the undertaking's adverse
effects;

(2) A description of any reasonable
alternatives or mitigation measures that
ware considered bul not chosen, and the
reagons for their rejection;

(3) Copies or summaries of any
views submitted to the agency official
concerning the adverse effects of the
undartaking on histaric properties and
elternatives to reduce or avoid those
effects; and

[4) Any substantive revisions or
additions to the documentation
provided the Council pursuant to §
800.6(a)(1).

§ 800.12 Emergency situations.



